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IN THE SUPREME COURT OF 
THE STATE OF IDAHO 
Ngansi Magdalene Sauer, 
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vs. 
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Jefferson County 
Case No. CV-15-2015-0024 
Jefferson County; and Jefferson County APPELLANT'S REPLY BRIEF 
Sheriff's Department, a Division 
thereof; and Officer John Clements, as 
an Agent of the Jefferson County Sheriff's 
Office, 
Defendants/Respondents. 
Appeal from the District Court of the Seventh Judicial District, Jefferson County. 
Honorable Alan C. Stephens, District Judge presiding. 
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Attorney for Plaintiff/Appellant 
Blake G. Hall, Esq. 
Ryan Jacobsen, Esq. 
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erroneous assertion: that all Plaintiff's claims, including claims under Idaho state 
were "frivolous" under the federal statute 42 USC § 1988. E.g., Respondents Brief, 8 ("Fox 
is inapplicable because here there were no non-frivolous claims.") According to Defendants, 
the trial court could have awarded 100% of Defendants' attorney's fees under § 1988. 
Respondents Brief, 7. The Defendants appear to have misread the trial court's order and built 
their case on appeal around that error, as well as several misreadings of Idaho and Federal 
law. 
The trial court did not find that Ms. Sauer's state law claims were "frivolous" under 
§ 1988. On the contrary, it clearly specified that its finding of frivolity pertained to the federal 
§ 1983 claim only: 
Next, the Plaintiff argues that the claim was not brought frivolously, 
unreasonably, or without foundation as required in a claim brought under 42 
USC 1983. Here, the Court disagrees. In its discretion, the Court will allow 
attorney fees as pertaining to the 1983 claim. 
R. pp. 766-767 (citations omitted, emphasis added). 
In the recent case of James v. City of Boise, 376 P.3d 33 (2016), this Court similarly 
awarded fees on appeal under 42 USC § 1988 for defending an appeal of a§ 1983 action 
only, and declined to award fees for defending the appeal of the state law claims. Defendants 
rely on James for the proposition that a trial court can award fees under 42 USC § 1988 for 
an intertwined state law claim (see Respondents Brief, 7-8); however, nothing in James 
supports that proposition, or even discusses the issue. 
Even if the trial court had concluded that Plaintiff's state law claims were "frivolous" 
within the meaning of§ 1988, it did not and could not award attorney's fees under the federal 
statute for the defense of Plaintiff's state law claims. As has been thoroughly established, 
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course, be illegal: 
The right to recover attorney fees in legal actions for money damages that 
come within the purview of [the Idaho Tort Claims Act] shall be governed 
exclz1sivel;) b)) the provisions oJfthis act and not b)1 any1 other stat11te or rJle of 
court, except as may be hereafter expressly and specifically provided or 
authorized by duly enacted statute of the state of Idaho. 
LC. § 6-918A ( emphasis added). There was only one available statute under which 
Defendants could have recovered attorney's fees for the defense of the state law claims, and 
the trial court denied fees under that statute. R. pp. 766-767. Defendants cannot recover fees 
for the defense of those claims under § 1988, or any other provision, on appeal or on remand. 
The Defendants' protracted discussion of the general "abuse of discretion" standard 
(Respondents Brief, 4-7) is wholly impertinent. Although it is true that fee awards under 
§ 1988 are generally reviewed for abuse of discretion, "any elements oflegal analysis which 
figure in the district court's decision are, however, subject to de novo review." Nation v. 
State, 158 P.3d 953, 969 (Idaho 2007). The trial court failed to apply the correct legal 
standard for determining an attorney's fee award under§ 1988 (i.e., Fox v. Vice). This Court 
may freely review such errors of law, and is not limited to a review for abuse of discretion. 
Further, the arguments on pages 9-11 of Respondent :S Brief that fees can be awarded 
for all claims when eligible and non-eligible claims are intertwined is both incorrect and 
irrelevant in light of Fox. First, this Court has already clarified that under Idaho law fees 
must be apportioned between claims which are eligible and non-eligible for attorney's fees. 
Advanced Medical Diagnostics, LLC v. Imaging Center of Idaho, LLC, 303 P.3d 171, 174-
175 (Idaho 2013); see also Akers v. Mortensen, 320 P. 3d 418 (Idaho 2014) (mandating 
apportionment of fees under § 6-202). The cases cited by Defendants, in support of the 
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state not 
under 
§ 12-120(3). 963 P. 2d 372,383 (Idaho 1998). This Court did not require that the fees for 
prosecution and defense be segregated in that case because "the counterclaim also provided 
affirmative defenses to the Lunders' contract action". Id. In other words, all the work 
performed by the plaintiff/ counter-defendant in that case was eligible for fees under the same 
statute, so there was no need to apportion them. That case is thus distinguishable from this 
one, where there are two sets of claims with two different exclusive standards for fee awards. 
A similar distinction can be drawn in Cain v. JP. Prods, 11 F. Appx 714 (9th Cir. 2001) 
(unpublished), and Gracie v. Gracie, 217 F. 3d 1060 (9th Cir. 2000) (no opposing exclusive 
standard for non-Lanham Act claims). 
This Court drew a similar distinction in Advanced Af edical Diagnostics, LLC. In that 
case, this Court clarified that there is no need to apportion fees between several claims to 
recover in a commercial transaction; but the prevailing party must apportion fees between 
claims for which a statute authorizes attorney's fees, and claims for which no statute 
authorizes attorney fees. 303 P.3d 171, 174-175 (Idaho 2013). That analysis applies to the 
similar situation in this case, where the district court found (albeit erroneously) that fees 
were authorized for the federal claims, but not the state claims. Advanced Medical 
Diagnostics makes clear that in this case, Defendants were required to apportion their fees 
between the state and federal claims. 
This Court has previously refused to grant any attorney's fees where the prevailing party 
fails to or cannot apportion their fees as required. In Brook<; v. Gigray Ranches, Inc., the 
defendant prevailed on the contract claim brought against it, as well as its own counterclaim 
for the tort of conversion. 910 P.2d 7 44 (Idaho 1996). The district court denied all attorney's 
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approach of Gigray Ranches and the in Fox v. Vice make sense: Defendants, in 
this case and in similar cases, should not be able to circumvent the apportionment 
requirement and recover fees for ineligible claims based on the bare conclusion that 
apportionment cannot be done. This would destroy any incentive to even attempt to comply 
with the apportionment rule, since 100% of all fees incurred could be recovered with the 
simple recitation of one cynical statement: "all the work was for all the claims." 
Defendants also cite two federal circuit cases, Tutor-Saliba Corp. v. City of Hailey, 452 
F.3d 1055 (9th Cir. 2006), and Ward v. Hickey, 996 F.2d 448 (1st Cir. 1993), as precedent for 
awarding fees under § 1988 for the defense of "intertwined" state claims. To the extent that 
these cases do support that proposition, they have been overruled by Fox v. Vice, 563 U.S. 
826 (2011 ), which limits the amount of a § 1988 fee award to that which the defendant proves 
was attributable solely to the frivolous federal claims. C. W ex rel K.S. v. Capistrano Unified 
School, 779 F. 3d 956, 968 (9th Cir. 2015); see also Appellant's Brief. Defendants, however, 
have already admitted that "all the work that was done in this case was done for both the 
state claim and the federal claims, and the same defenses apply." Tr. p. 14, 1. 3-5. Defendants 
have no possibility of proving that their requested fees would not have been incurred but for 
Ms. Sauer's § 1983 claim, because they have already shown otherwise. 
Lastly, Defendants characterize the Decision and Order Re: Plaintiff's Motion to 
Disallow Attorney Fees as "clear and concise;" however, this conclusion, much like those of 
the trial court, was made without articulated basis ( other than the repeated false assertion 
that the trial court found all of Plaintiff's claims frivolous). As can be clearly seen on the 
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court no none. 
ATTOR.c~EY' S ON APPEAL 
Defendants are claiming attorney's fees on appeal based on the general accusation that 
Plaintiff's appeal is frivolous. For the foregoing reasons, and those stated in Appellant's 
Brief, this appeal is not brought frivolously or in bad faith, and Defendants are not entitled 
to fees under§§ 12-117, 6-918, or 42 USC§ 1988. 
On the other hand, the foregoing arguments show that Defendants are defending this 
appeal based on plain misstatements oflaw and fact. In light of Respondent's Brief, Plaintiff 
is entitled to attorney's fees on appeal under LC. § 12-121 and I.A.R. 11.2. Pursuant to I.A.R. 
41(a), Plaintiff will file a motion requesting leave of this Court to assert a claim for attorney's 
fees. 
CONCLUSION 
Defendants appear to have taken to heart the advice of Mr. Donald Draper: "If you don't 
like what's being said, change the conversation." Mad Men: Love Among the Ruins 
(Lionsgate, Aug. 23, 2009). Defendants do not wish to talk about the correct standard for 
awarding attorney's fees under § 1988, the same being fatal to their bid for attorney's fees. 
Nor do they wish to talk about the exclusive standard for awarding fees for the defense of 
an Idaho Tort Claim Act claim, preferring instead to replace it with their own interpretation 
of 42 USC § 1988. Rather, Defendants rely upon many pages of misdirection, irrelevancies, 
and straw-man arguments-all built upon a foundation of patent falsehood. This Court need 
only look at the trial court's order to see that it does not say what Defendants repeatedly 
claim it says. 
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award attorney's fees on appeal pursuant to § 121 and 
Dated this~~_ day of January, 2017. 
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~---?~~ 
Dean C. Brandstetter, Esq. 
Attorney for Plaintiff/ Appellant 
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States with postage prepaid to following at the set 
below: 
Blake G. Hall, Esq. 
Ryan Jacobsen, Esq. 
Hall Angell Starnes, LLP 
1075 S. UtahAve., Suite 150 
Idaho Falls, ID 83402 
Dated this ~ __ day of January, 2017. 
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